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§2.1203

the NRC staff’s findings in its review of
the application or matter which is the
subject of the hearing and as author-
ized by law, the NRC staff is expected
to promptly issue its approval or denial
of the application, or take other appro-
priate action on the underlying regu-
latory matter for which a hearing was
provided. When the NRC staff takes its
action, it must notify the presiding of-
ficer and the parties to the proceeding
of its action. That notice must include
the NRC staff’s explanation why the
public health and safety is protected
and why the action is in accord with
the common defense and security de-
spite the pendency of the contested
matter before the presiding officer. The
NRC staff’s action on the matter is ef-
fective upon issuance by the staff, ex-
cept in matters involving:

(1) An application to construct and/or
operate a production or utilization fa-
cility (including an application for a
limited work authorization under 10
CFR 50.12, or an application for a com-
bined license under subpart C of 10 CFR
part 52);

(2) An application for an early site
permit under subpart A of 10 CFR part
52;

(3) An application for a manufac-
turing license under subpart F of 10
CFR part 52;

(4) An application for an amendment
to a construction authorization for a
high-level radioactive waste repository
at a geologic repository operations
area falling under either 10 CFR
60.32(c)(1) or 10 CFR part 63;

(5) An application for the construc-
tion and operation of an independent
spent fuel storage installation (ISFSI)
located at a site other than a reactor
site or a monitored retrievable storage
installation (MRS) under 10 CFR part
72; and

(6) Production or utilization facility
licensing actions that involve signifi-
cant hazards considerations as defined
in 10 CFR 50.92.

(b)(1) The NRC staff is not required
to be a party to a proceeding under this
subpart, except where:

(i) The proceeding involves an appli-
cation denied by the NRC staff or an
enforcement action proposed by the
NRC staff; or
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(ii) The presiding officer determines
that the resolution of any issue in the
proceeding would be aided materially
by the NRC staff’s participation in the
proceeding as a party and orders the
staff to participate as a party for the
identified issue. In the event that the
presiding officer determines that the
NRC staff’s participation is necessary,
the presiding officer shall issue an
order identifying the issue(s) on which
the staff is to participate as well as
setting forth the basis for the deter-
mination that staff participation will
materially aid in resolution of the
issue(s).

(2) Within fifteen (15) days of the
issuance of the order granting requests
for hearing/petitions to intervene and
admitting contentions, the NRC staff
shall notify the presiding officer and
the parties whether it desires to par-
ticipate as a party, and identify the
contentions on which it wishes to par-
ticipate as a party. If the NRC staff de-
sires to be a party thereafter, the NRC
staff shall notify the presiding officer
and the parties, identify the conten-
tions on which it wishes to participate
as a party, and make the disclosures
required by §2.336(b)(3) through (5) un-
less accompanied by an affidavit ex-
plaining why the disclosures cannot be
provided to the parties with the notice.

(3) Once the NRC staff chooses to par-
ticipate as a party, it shall have all the
rights and responsibilities of a party
with respect to the admitted conten-
tion/matter in controversy on which
the staff chooses to participate.

[69 FR 2267, Jan. 14, 2004, as amended at 72
FR 49483, Aug. 28, 2007; 77 FR 46598, Aug. 3,
2012]

§2.1203 Hearing file; prohibition on
discovery.

(a)(1) Within thirty (30) days of the
issuance of the order granting requests
for hearing/petitions to intervene and
admitting contentions, the NRC staff
shall file in the docket, present to the
presiding officer, and make available
to the parties to the proceeding a hear-
ing file.

(2) The hearing file must be made
available to the parties either by serv-
ice of hard copies or by making the file
available at the NRC Web site, http:/
WWW.NYC.gov.
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(3) The hearing file also must be
made available for public inspection
and copying at the NRC Web site,
hitp://www.nrc.gov, and/or at the NRC
Public Document Room.

(b) The hearing file consists of the
application, if any, and any amend-
ment to the application, and, when
available, any NRC environmental im-
pact statement or assessment and any
NRC report related to the proposed ac-
tion, as well as any correspondence be-
tween the applicant/licensee and the
NRC that is relevant to the proposed
action. Hearing file documents already
available at the NRC Web site and/or
the NRC Public Document Room when
the hearing request/petition to inter-
vene is granted may be incorporated
into the hearing file at those locations
by a reference indicating where at
those locations the documents can be
found. The presiding officer shall rule
upon any issue regarding the appro-
priate materials for the hearing file.

(c) The NRC staff has a continuing
duty to keep the hearing file up to date
with respect to the materials set forth
in paragraph (b) of this section and to
provide those materials as required in
paragraphs (a) and (b) of this section.

(d) Except as otherwise permitted by
subpart C of this part, a party may not
seek discovery from any other party or
the NRC or its personnel, whether by
document production, deposition, in-
terrogatories or otherwise.

§2.1204 Motions and requests.

(a) General requirements. In pro-
ceedings under this subpart, require-
ments for motions and requests and re-
sponses to them are as specified in
§2.323.

(b) Requests for cross-examination by
the parties. (1) In any oral hearing
under this subpart, a party may file a
motion with the presiding officer to
permit cross-examination by the par-
ties on particular admitted contentions
or issues. The motion must be accom-
panied by a cross-examination plan
containing the following information:

(i) A brief description of the issue or
issues on which cross-examination will
be conducted;

(i) The objective to be achieved by
cross-examination; and

§2.1206

(iii) The proposed line of questions
that may logically lead to achieving
the objective of the cross-examination.

(2) The cross-examination plan may
be submitted only to the presiding offi-
cer and must be kept by the presiding
officer in confidence until issuance of
the initial decision on the issue being
litigated. The presiding officer shall
then provide each cross-examination
plan to the Commission’s Secretary for
inclusion in the official record of the
proceeding.

(3) The presiding officer shall allow
cross-examination by the parties only
if the presiding officer determines that
cross-examination by the parties is
necessary to ensure the development of
an adequate record for decision.

§2.1205 Summary disposition.

(a) Unless the presiding officer or the
Commission directs otherwise, motions
for summary disposition may be sub-
mitted to the presiding officer by any
party no later than 45 days before the
commencement of hearing. The mo-
tions must be in writing and must in-
clude a written explanation of the basis
of the motion. The moving party must
attach a short and concise statement
of material facts for which the moving
party contends that there is no genuine
issue to be heard. Motions for summary
disposition must be served on the par-
ties and the Secretary at the same
time that they are submitted to the
presiding officer.

(b) Any other party may serve an an-
swer supporting or opposing the mo-
tion within twenty (20) days after serv-
ice of the motion.

(c) The presiding officer shall issue a
determination on each motion for sum-
mary disposition no later than fifteen
(15) days before the date scheduled for
commencement of hearing. In ruling on
motions for summary disposition, the
presiding officer shall apply the stand-
ards for summary disposition set forth
in subpart G of this part.

[69 FR 2267, Jan. 14, 2004, as amended at 77
FR 46598, Aug. 3, 2012]
§2.1206 Informal hearings.

Hearings under this subpart will be
oral hearings as described in §2.1207,
unless, within fifteen (15) days of the
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